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FIRE AND CASUALTY CASES 


Reformation of Policy.—In an action to revise a policy containing an 
exclusion clause as to loss of jewelry from unguarded auto- 
mobiles, the insurer was not required to furnish absolute coverage 
since this was not requested in the application, the court ruling 
that a plea of ignorance of the exclusion was unavailing (Taff v. 
Atlas Assurance Co., Ltd., Calif. Dist. Ct. of App., J 300,938). 


Garage Liability Policy—In determining whether a garage liability 
policy covered injuries inflicted by a garage watch dog, it was 
error to exclude testimony that the keeping of a watch dog was a 
customary incident to the operation of a garage (Knowles, d.b.a. 
Knowles Chevrolet Co. v. Lumbermens Mutual Cas. Co., R. I. 
Supreme Ct., J 300,936). 


Injunction Against Former Insurance Agent.—A former insurance 
agent, who contracted with plaintiff insurance company not to 
solicit business with its policyholders for two years after the ter- 
mination of his employment, or divulge records to a competitor, 
was enjoined from soliciting new or renewal business from 
plaintiff’s old customers (Associated Mutuals, Inc. v. Coe et al., 
Ga. Supreme Ct., { 300,940). 


Declaratory Judgment.—In a declaratory judgment the court was of 
the opinion that the insured did not give notice within a reason- 
able time of an accident to an employee of a subcontractor and 
that such failure was a breach of a condition precedent (Firemen’s 


Fund Indemnity Co. v. Akatrudi et al., d.b.a, Consolidated Building 
Cleaning Corp., et al., U. S. Dist. Ct., Dist. of N. J., § 300,943). 


Water Damaging Building.—In an action to recover for water damage 
to a building under a policy limiting liability for high water, over- 
flow, or cloudburst unless the wind first damaged the walls or 
roof, there was evidence that the weight of the debris-laden water 
broke the lightwells rather than the wind (Flour City Box Paper 
Co. et al. v. The Alliance Ins. Co. of Philadelphia et al., U. S. Dist. 
Ct., Dist. of Minn., J 300,939). 


Disappearance of Insured.—Since the insured disappeared shortly 
after a fire destroyed the household furniture which was covered 
under defendant insurer’s policies, an action brought immediately 
after the insured was declared legally dead was not barred by the 


six year statute of limitation (Krauss, Admx. v. Brooklyn Fire Ins. 
Co., N. J. Supreme Ct., J 300,942). 


Partial Destruction of House by Fire.—It was not error to submit to 
the jury the single issue as to the amount of the loss of a house 
partially destroyed by fire, since the provisions in the policy cover- 
ing the actual cash value, depreciation and cost of replacement 
were merely factors in determining the amount (Third National 
Bank, Exr. v. American Equitable Ins. Co. of N. Y., Tenn. Ct. of 
App., {| 300,937). 

Carrier’s Liability for Missing Luggage.—Where an insurance com- 
pany sought to recover for the loss of baggage from a taxi in 
which its insured was riding, it was for the jury to decide whether 
the placing of the bags in the trunk of the cab constituted assump- 
tion by the driver of exclusive control thereof (National Fire Ins. 
Co. v. Yellow Cab Co., Ark. Supreme Ct., J 300,941). 
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% NEGLIGENCE * 
(Other than Automobile) 


Airplane Crash.—Plaintiff was denied recovery for the death of 
her decedent, who was killed in an airplane crash, because 
there was no evidence that the vertical climb which was the 
proximate cause of the crash was the result of defendant’s 
negligence; the doctrine of res ipsa loquitur was held to be 
inapplicable in that it was not shown that the plane was 
under the sole control and management of the defendant 


(Towle v. Phillips, Admrx., Tenn. Supreme Ct., [ 404,210). 


Theatre’s Liability —Under the humanitarian doctrine, a theatre 
management, whose employee failed to warn plaintiff of the 
presence of an orchestra pit on the darkened stage, was held 
answerable for injuries sustained when plaintiff fell into the 
pit (East Texas Theatres, Inc. v. Swink, Tex. Ct. of Civ. App., 
{ 404,205). 


Governmental Liability.—Plaintiff recovered from the city for 
injuries sustained when she fell on a sidewalk, two slabs of 
which were not on a level with each other or with the rest 
of the sidewalk (Kuhn v. City of Chicago, Ill. App. Ct., 
404,217). Notice of Accident.—Plaintiff recovered dam- 
ages for injuries sustained by a fall in a hole in a sidewalk; 
notice informing the city of the accident was held sufficient 
where the names of the parties and the approximate loca- 
tion were given (Bryant v. City of Chicago, Ill. App. Ct., 
7 404,211). Fall from Catwalk on Dam.—The action 
against the State to recover for the death of a boy who 
fell into the river while traversing a catwalk attached to a 
movable dam was dismissed upon the conclusion that the 
boy was a trespasser (Panunszio v. The State of New York, 
N. Y. Supreme Ct., App. Div., 404,196). Child Drowned 
in City Sewerage Disposal Tank.—The court held that the 
plaintiff stated a good cause of action to withstand the de- 
fendant’s demurrer to a complaint alleging the negligence of 
the city in maintaining a sewerage disposal tank in which the 
plaintiff's decedent was drowned (Barker, Admr. v. City of 
Santa Fe, New Mexico, N. M. Supreme Ct., J 404,218). 


Unlawful Entry upon Premises.—Plaintiff, who was injured 
while removing metal advertising signs unlawfully nailed on his 
parents’ premises, could not recover in trespass because his 
injury was not the natural, necessary, direct and proximate 
result of the unlawful entry (Mawson, etc. v. Vess Beverage 
Co., St. Louis Ct. of App., Mo., J 404,198). 


Stairways.—Plaintiff did not recover for injuries allegedly sus- 
tained when she fell through an unguarded open stairway 
in a store (Llewellyn v. Schine Ilion Corp., et al., N. Y. 
Supreme Ct., App. Div., $404,192). Defect in Flight of 
Stairs.—Because plaintiff failed to prove any actionable de- 
fect in the flight of stairs on which she fell, she was not 
entitled to compensation for personal injuries sustained in 
the fall (Krischer et al. v. Decker et al., Trustees for the West- 
chester Title & Trust Co., N. Y. Supreme Ct., App. Div., 
§ 404,202). Unlighted Common Stairway.—Plaintiff was not 
guilty of contributory negligence in descending the unlighted 
common stairway of defendants’ apartment house and was 
allowed recovery for a fall thereon because she was entitled 
to use the stairway and the defendants could not, by failing 
to light the stairs in compliance with the statute, require her 
to remain in the house in the night time (Sodekson v. Lynch 
et al., Mass. Supreme Jud. Ct., 404,213). Rain, Snow and 
Sleet.—Since the law does not impose upon the landlord the 
duty to keep the stairways of his premises entirely clear when 
there is a continuous fall of rain, snow and sleet on a sub- 
freezing day, plaintiff was denied recovery for a fall on the 
stairway of defendant’s premises (Blumberg v. Baird, Ill. 


App. Ct., 9 404,216). 


Premature Explosion of Dynamite.——The court found no error 
in the instructions given to the jury at the request of the 
defendants and affirmed the judgment denying plaintiff re- 
covery for injuries sustained by reason of a premature explo- 
sion of dynamite allegedly caused by defendants’ negligence 
in mixing the elements (Morris v. E. I. DuPont de Nemours 
& Co., et al., Mo. Supreme Ct., § 404,204). 


Fireman Killed.—No recovery was allowed for the death of a 
fireman who was killed when a smokestack with a guy wire 
allegedly attached to inflammable buildings fell upon him 
while he was fighting a fire at defendants’ sawmill (Talley 
et al. v. Bass-Jones Lumber Co., Tex. Ct. of Civ. App. 
| 404,206). 


Malpractice.—In an action to recover damages for defendant's 
alleged negligence in extracting a tooth, where it was shown 
that plaintiff visited defendant dentist at a time when her 
jaw was swollen and that defendant, in extracting the tooth, 
inserted a hypodermic needle with novocaine into the gum 
tissue, the court held that plaintiff successfully bore the 
burden of proving negligence or want of skill on the part of 
defendant by the testimony of persons skilled in the pro- 
fession (Hogmire v. Voita, Ill. App. Ct., 7 404,215). Gauze 
Sponge Left in Incision.—Although there was evidence to 
warrant a finding that a chest surgeon negligently left a 
gauze sponge in plaintiff’s chest after an operation, the ver- 
dict against the surgeon could not be upheld because a 
finding of negligence was not required of the jury (Hilton, 
Admx. v. Mudd, St. Louis Ct. of App., Mo., J 404,199). 


Revolving Door Injuring Restaurant Patron.—Plaintiff was 
allowed recovery for injuries sustained when the revolving 
door of defendant’s restaurant was pushed by another in- 
coming patron, causing the door to move rapidly, thus strik- 
ing plaintiff as he was about to leave the door; defendant 
could have foreseen that the failure to have proper re- 
tarding facilities on the door would result in such an 
injury (Hansen v. Henrici’s Inc., Ill. App. Ct., | 404,209). 


Railroad’s Liability—The court in New York erred in refusing 
to submit to the jury plaintiff's action for damages for 
injuries sustained when he came into contact with a charged 
trolley wire while he was working, as an employee of a sub- 
contractor, in defendant’s railroad station (Perrone v. Penn- 


sylvania R. R. Co., U. S. C. C. A., 2nd C., 404,197). 


Water Leaking into Premises.—Plaintiff was allowed recovery 
for damages sustained by a leakage of water coming from 
defendant's premises above, where defendant failed to take 
measures to prevent further leakage after having received 
notice from the plaintiff of the existence of the condition 
(Brian et al. v. Sopkin & Sons, Inc., Mass. Supreme Jud. Ct., 
¥ 404,212). 


Landlord and Tenant.—A verdict was properly directed for 
defendant-lessor in an action to recover damages for injuries 
sustained by plaintiff as the result of a fall caused by an 
alleged defective stairway, the evidence failing to sustain 
the allegations of the complaint that defendant at the time 
of leasing the premises to plaintiff knew of the dangerous 
and unsafe condition of the stairway and of the latent defect 
therein and fraudulently and wilfully concealed knowledge 
of the same from plaintiff (Palaggi v. Newman et al., Ill. App. 
Ct., 7 404,214). alling Plaster—As a matter of law, a 
tenant was denied recovery from her landlord for injuries 
caused by falling plaster in her apartment because there was 
no agreement that the landlord was to make repairs (Yar- 
borough v. Booher, Tex. Supreme Ct., J 404,193). 


Stores and Shops.—The rule requiring less attention on the part 
of customers in stores must be limited to aisles and passage- 
ways where goods are displayed (Block v. Acme Markets, 
Inc., Pa. Supreme Ct., § 404,207). Open, Unguarded Trap 
Door.—In alleging that she was in defendant’s store for the 
purpose of purchasing furniture when she stepped into an 
open, unguarded and unlighted trap door, plaintiff set out a 
cause of action against defendant (Gheesling et al. v. Dennard, 
Ga. Ct. of App., J 404,201). 


Coal on Sidewalk.—Plaintiff did not recover for injuries sus- 
tained when she stepped upon a lump of coal on the side- 
walk near where a truck was delivering coal to a building 
owned by defendant (Welch v. Commerce Union Bank, Tenn. 
Ct. of App., 404,203). 


Falling Ice.—Plaintiff should not have been denied recovery 
as a matter of law for injuries allegedly sustained when she 
was struck by ice falling from an overhanging building 
(McLaughlin v. City of Syracuse, N. Y. Supreme Ct., App. 
Div., J 404,200). 


Vv. 
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Compromise Settlement for Injuries—The damages assessed 
against the defendant-city were reduced in the amount of 
the settlement compromise reached by the plaintiff and the 
co-offenders for injuries sustained when an electric line, 
owned by defendant, was knocked from its pole by blasts 
set off by co-offenders (City of Coleman v. Smith, etc., et al., 
Tex. Ct. of Civil App., J 404,208). 


* LIFE * 


Effective Date of Insurance.—An insurance company, by de- 
manding and receiving upon delivery of a policy in Decem- 
ber, one month’s premium and the allotment of the insured’s 
pay authorizing it to collect a like sum each month begin- 
ning January 1, was estopped to rely upon the provision in 
the policy postponing its effective date until January 1 
(Guardian Life Ins. Co. of Tex. v. Johnson, Tex. Ct. of Civ. 
App., 503,420). 


Insurance as Community Property.—A husband, who made a 
gift of his insurance to the community estate and fraudu- 
lently changed his beneficiary from his wife to his mother 
when his wife sued for divorce, did not divest his wife’s com- 
munity interest in the insurance, nor did the consent division 
of property in the divorce decree divest her interest because, 
on their later remarriage, they agreed to disregard it (Aaron 
et vir v. Aaron, Tex. Ct. of Civ. App., § 503,415). 


Statute of Limitations.—Since disability benefits were payable 
in a lump sum six months after proof, under the statute of 
limitations, the insured should have commenced his action 
at least six years and six months after his disability; his 
insurer’s refusal to pay upon proof given ten years after dis- 
ability did not constitute a waiver of proof (Prudential Ins. 
Co. v. Sailors, Ga. Ct. of App., J 503,423). 


Change of Beneficiary.—The insured’s acceptance of the “change 
of beneficiary” forms, revoking prior designations, after the 
execution of trust agreements, dated after the “change of 
beneficiary” forms, did not revoke the.trustagreements, the 
court ruling that the insurer had waived the requirements 
for endorsement on the policy of the change of beneficiary 
(Gould v. The Travelers Ins. Co., N. Y. Supreme Ct., App. 
Div., 7 503,419). 


Attorneys’ Fees and Penalty.—Plaintiff’s demand for sick bene- 
fits was sufficient to authorize a judgment for attorneys’ fees 
and penalty; it was not necessary that he use firm and com- 
manding language, customarily-used polite language being 
sufficient (The Natl. Life & Accident Ins. Co. v. Dove, Tex. 
Supreme Ct., J 503,414). 


Waiver.—Since the benefit of section 352, which prohibits dis- 
closure by a physician of information acquired in his pro- 
fessional capacity, was waived by the administratrix in a 
separate action against another insurance company, such 
waiver operated as a waiver of the benefit in an action by 
the insurer to rescind the policy (General American Life Ins. 
Co. v. Ettinger, N. Y. Supreme Ct., App. Div., 7 503,417). 


Disability Benefits—The court construed the policy as requir- 
ing the payment of disability benefits if either the disability, 
or the cause thereof, was sustained or contracted after the 
date of the contract and not, as claimed by the insurer, that 
both the disability and the cause thereof must occur after 
the date of the contract (State Mutual Life Assur. Co. v. 
Heine, U. S. Dist. Ct., W. D., Ky., $503,421). Failure to 
Give Notice.—Holding that the provision of a policy only 
required proof of disability for investigation purposes and 
not as part of the consideration for the insurance, the court 
excused notice where the insured was incapable of giving 
notice because of his mental incapacity caused by the very 
thing insured against (Schoen, Gdn. v. American National Ins. 
Co., Mo. Supreme Ct., 503,412). 


War Risk Insurance.—Since there was competent evidence to 
support the conclusion that the veteran became totally and 
permanently disabled before his war risk insurance policy 
lapsed for nonpayment of premiums, a judgment awarding 
his beneficiary the death benefit under the policy was 
affirmed on appeal (United States of America v. Protsch et al., 
U.S.C. C. A., 10th C. $503,416). 


Hospitalization Indemnity.—The finding that the insured was 
hospitalized for 15 days without a finding that she expended 
anything therefor did not warrant an award of hospitaliza- 
tion indemnity (Wisconsin Natl. Life Ins. Co. v. Meixel, Ind. 
App. Ct., §/ 503,422). 


Place of Contract.—Despite the taking of the application for 
insurance and medical examination, the payment of the first 
year’s premium and the issuance of a receipt therefor in 
Missouri, the court ruled that the contract was not com- 
pleted until the insured’s application was finally accepted in 
New York and that the law of New York that death by 
insane suicide is not accidental was applicable (Bearup v. 
The Equitable Life Assur. Soc. of the U. S., Mo. Supreme Ct., 
7 503,418). 


+ AUTOMOBILE 


Insurance Questions.—An insurer was relieved of liability for 
injuries sustained by two boys, employed by the insured to 
cut wood outside of a town in Missouri, while riding in the 
insured’s truck by a clause which excluded liability for bodily 
injury or death to an employee of the insured, since their 
employment was not occasional, incidental or casual (State 
Farm Mutual Automobile Ins. Co. v. Brooks, d.b.a. East Side 
Ice and Fuel Co., et al., U. S. C. C. A., 8th C., § 707,775). 


Oral Contract to Insure.—An insurance company was held obli- 
gated to defend certain actions and pay any\ judgments 
arising out of an accident involving a beach wagon which 
its general agent had agreed to furnish coverage for some 
three months before the time of the collision (Elliott et al. v. 
Standard Accident Ins. Co. et al., N. H. Supreme Ct., § 707,777). 


Family Purpose Doctrine,—A father, who had given his son a 
car which he used exclusively for his own purposes free 
from any control or direction at the hands of the father, was 
not liable under the “family purpose doctrine” for injuries 
sustained by plaintiff through the son’s negligent operation 
of the automobile (Hudson et al. v. Burns, Tenn. Ct. of App., 
1 707,779). 


Child on Sled Coasting into Street—An eleven-year-old child 
and her father recovered for personal injuries sustained by 
the child when she coasted down the driveway from her 
home into the street, turning to the left and hugging the 
side, and was struck by defendant’s automobile when he 
applied the brakes and skidded into her (Cleveland, etc. v. 
Reasby, N. H. Supreme Ct., J 707,776). 


Host’s Liability—A host, who drove at 35 to 40 miles per 
hour into an engine at a railroad crossing when the 
signals and lights were functioning and over the protests 
of the other occupants of the automobile, was guilty of 
wilful and wanton conduct within the meaning of the Guest 
Statute and liable to a guest passenger for injuries sustained 
(Bedwell v. DeBolt, etc., Ind. App. Ct., J 707,768). 


Mistake of Judgment.—A host, whose attention was called to 
the intersecting vehicle by the guest and who then con- 
cluded that the other vehicle would stop for the intersection, 
was guilty of a mistake of judgment, but he had not pro- 
ceeded with knowledge that injury would probably result 
and was not guilty of wilful and wanton misconduct 
(Swinney v. Roler, Ind. App. Ct., J 707,782). 


Head-On Collision—Plaintiffs, father and son, recovered for 
personal injuries sustained by the son when the minor driver 
of the car in which he was riding turned left to pass two 
forward vehicles and collided head-on with an approaching 


car (Schmipf et al. v. Phillips, etc., Tenn. Ct. of App. 
{ 707,783). 


Wrong Side of Road.—A host was held liable for injuries sus- 
tained by a guest when in attempting to pass some forward 
traffic he collided with an approaching vehicle on the wrong 
side of the road (Allen v. Weaver, Tenn. Ct. of App., 
{ 707,789). 


Intersection Collision.—Plaintiff did not recover for damage 
to his automobile caused when it was struck by defendant’s 
speeding truck at an intersection, since there was sufficient 
evidence to support the trial judge’s conclusion that plaintiff 
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AUTOMOBILE—Continued 


did not use reasonable care in proceeding through the inter- 
section when his view was obstructed by a stopped bus and 
the bus concealed him from view (Towles, etc. v. Arcade- 


Sunshine Co., Inc., Mun. Ct. of App., D. C., {| 707,797). 


Street Car and Automobile Collision.—Plaintiff, whose car was 
struck by defendant’s street car at an intersection on a 
foggy morning, was granted a new trial, since he had pre- 
sented a submissible case, he was not guilty of contributory 
negligence as a matter of law, and an erroneous charge had 
been given at defendant’s request (Paisley v. Kansas City 
Public Service Co., Mo. Supreme Ct., J 707,793). 


Pedestrian Injured.—A pedestrian recovered for personal inju- 
ries sustained when she was struck by one defendant’s 
automobile as she stood at an intersection, after it had 
collided with the other defendant’s car (McClenny v. Przy- 
borowski, Md. Ct. of App., § 707,787). 


Child Crossing Street.—In an action to recover for injuries 
sustained by the minor plaintiff when he was struck by 
defendant’s automobile as he ran across a street at or near 
an intersection, after a jury disagreement, a new trial was 
ordered in order to do “substantial justice” (Hoban, etc. 
et al. v. Conroy, Pa. Supreme Ct., J 707,794). 


Misconduct of Counsel.—There was sufficient evidence to sup- 
port the verdict for the minor pedestrian for injuries sus- 
tained when she was struck by defendant’s taxicab while 
crossing an intersection; however, the misconduct of her 
counsel in stating to the jury that they should view the 
evidence from plaintiff's standpoint in assessing the dam- 
ages necessitated a new trial (Brooks v. Enriquez et al., Tex. 


Ct. of Civ. App., J 707,784). 


Pinned Between Wagon and Silo by Pushing Truck.—Plaintiff 
did not recover for the death of his decedent, who while 
directing the operation of defendant’s truck, was pinned 
between the wagon and the silo by the pushing truck, since 
the deceased was guilty of contributory negligence as a 
matter of law in proceeding into a position of peril (Vaughn 
et al. v. Foster, Tenn. Ct. of App., J 707,785). 


Struck on Highway at Night.—A pedestrian did not recover 
for personal injuries sustained when he was struck on a 
highway at night by an automobile, since the jury returned 
a verdict for defendant who testified that it was not: his 
car which struck plaintiff (Shelton v. Martin, Tenn. Ct. of 
App., 707,795). 


Liquor Dealer’s Liability.—Plaintiffs, who had participated in 
a round of drinking, were not allowed to recover under the 
Liquor Control Act for personal injuries sustained when 
their driver became intoxicated in defendants’ taverns and 
drove the car off the road; however, their respective parents 
in their claim for loss of means of support were granted a 
new trial after a directed judgment for defendants (Pearson, 
etc., et al. v. Renfro et al., Ill. App. Ct., J 707,790). 


Opposing Traffic Collision.—Plaintiffs recovered for personal 
injuries sustained when their car was struck by defendant's 
automobile, which was on the wrong side of the road, in 
an opposing traffic collision while defendant’s sweetheart 
was driving the vehicle and defendant was asleep in the car 
(Markle v. Brinkley, Tenn. Ct. of App., § 707,796). 


Three Vehicles Involved.—Those responsible for the operation 
of a taxicab, which skidded across the road and back again, 
causing a driver behind to turn left into an approaching 
vehicle, were held jointly liable with the rear driver for 
the consequences of the collision (Sigmon, Admx. v. Mundy, 
et al., W. Va. Supreme Ct. of App., § 707,798). 


Ownership of Vehicle and Agency of Driver.—Statements made 
cver the telephone by one identifying herself as appellant, 
but unrecognized and otherwise unidentified, were hearsay 
and should not have been admitted to establish appellant's 
ownership of the negligently driven car or the agency of 


the driver (Greble v. Morgan, Ga. Ct. of App., { 707,799). 


Municipality’s Liability —Plaintiff recovered for personal inju- 
ries and property damage sustained when his car was precip- 
itated into an unguarded excavation in the street and 
swerved into a tree, turning over, since the city was guilty 
of maintaining a nuisance (Stephens v. Village of Trotwood, 


Ohio Ct. of App., § 707,770). 


Instructions.—Although defendant’s instructions were erro- 
neous because they failed to hypothesize the facts showing 
the specific acts of negligence, plaintiff could not be heard 
to complain of the errors which were common to her own 
instructions (Carson v. Evans et al., Mo. Supreme Ct., 
{| 707,786). 


Separation of Causes of Action.—The trial court erred in refus- 
ing to separate the causes of action against the host who 
was charged with wilful and wanton misconduct and the 
other driver who was charged with negligence (Kizer et al. 
v. Hazelett, Ind. Supreme Ct., § 707,771). 


Damages.—A judgment for $11,500.00 for personal injuries sus- 
tained by the 27-year-old plaintiff in an accident, resulting 
in a permanent injury to the lower end of the spinal cord 
which caused severe pain, was not regarded as excessive 
(Schaefer v. Transamerican Freight Lines, Inc., Mo. Supreme 
Ct., J 707,781). 


Remittitur.—An award of $15,000.00 for a fractured right leg 
and phlebitis in the left leg suffered by a forty-three-year- 
old man was deemed excessive by $2500.00, and a remittitur 
in that amount was ordered (O’Brien v. Vandalia Bus Lines, 
Inc., Mo. Supreme Ct., § 707,792). 


Railroad Crossing Collision.—The trial court erred in directing 
a verdict for the railroad in an administratrix’s action for 
the death of her decedent who was killed when the gasoline 
truck which he was driving collided with defendant’s loco- 
motive at a crossing, since the defendant’s conduct was to 
be measured by the standard of ordinary care and the 
burden was on defendant to establish contributory negli- 
gence (Heiiiy, Ati ©. The Pennsylvania R. R. Co. et al., 


Ind. Supreme Ct., J 707,772). 


Third Trial.—Being of the opinion that further litigation would 
not result in any different conclusion, the court affirmed a 
judgment for plaintiff who was injured in an railroad cross- 
ing collision in this third trial of the action which had 
resulted in a jury verdict for plaintiff (Campbell v. Chicago, 
Burlington & Quincy R. R. Co., Ill. App. Ct., ] 707,774). 


Primary Negligence Election.—After plaintiff elected to proceed 
on the primary negligence of the railroad in failing to give 
the statutory signals, it would have been unfair to have 
allowed the motion to remand the cause instead of outright 
reversal in order that it might be tried again under the 
humanitarian doctrine (Borrson, etc. v. Missouri-Kansas-Texas 
R. R. Co., Mo. Supreme Ct., 707,778). 


Stalled Vehicle on Tracks.—Plaintiff did not recover for dam- 
age caused to his stalled automobile when it was struck by 
defendant’s train at a crossing, since the train was not 
speeding and a proper lookout was being maintained (Burns 


v. C. N. O. & T. P. Rwy. Co., Tenn. Ct. of App. J 707,780). 


“Last Clear Chance” Doctrine—On writ of certiorari it was 
held that an instruction given which placed a duty on the 
railroad under the “last clear chance” doctrine if plaintiff 
might come into a position of peril was erroneous and in 
conflict with certain decisions of this court (State of Missourt, 
ex rel. Thompson, Trustee of Missouri Pacific R. R. Co. v. 
Shain et al., Mo. Supreme Ct., J 707,788). 


Damages.—A verdict of $6,500.00 for a brain concussion, lower 
back injury and a hyperirritability of the nervous system 
sustained by a 34-year-old woman when the bus in which 
she was a passenger was struck by a train at a crossing 
was not deemed excessive, and the court found that the 
verdict was not the result of passion and prejudice induced 
by plaintiff's counsel (Couch v. St. Louis Public Service Co. 
et al., St. Louis Ct. of App., Mo., § 707,791). 
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